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UNI TED STATES COAST GUARD
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 16th day of October, 1987
PAUL A. YOST, Commandant, United States Coast Guard,
V.
RAYMOND H. MATHI SON, Appel | ant.
Docket ME-126

CPI Nl ON AND ORDER

Appel l ant chall enges a March 6, 1987 decision of the Vice
Commandant (Appeal No. 2445) affirmng a suspension of his nerchant
mariner's license (No. 533836) for two nonths on twelve nonths'
probation. The suspension was ordered by Coast Guard Admnistrative
Law Judge M chael E. Hanrahan on January 16, 1986 follow ng an
evidentiary hearing conpleted on March 13, 1985.! The |aw judge
had sustained a charge of m sconduct on a specification that, as
anended, alleged that appellant:

"...while serving as Oper at or aboard MV  Bel cher
Pensacol a...did, on or about 20 July 1984 after an underwater
survey and the unauthorized repair of the tank barge Bel cher
No. 35 at Key West, Florida, wongfully fail to make known to
officials designated to enforce inspection laws, at the
earliest opportunity, a marine casualty producing serious
injury to said tank barge, in violation of 46 USC 3315."

On appeal to the Board, appellant contends that the Coast Guard's
evidence did not prove the charge, but that, assum ng, arguendo,
that the charge was proved, the | aw judge abused his discretion by
i mposing a sanction that is disproportionate to the offense.? For
the reasons that follow, we find no nerit in appellant's
contenti ons.

1Copi es of the decisions of the Vice Commandant (acting by
del egation) and the | aw judge are attached.

2The Coast Quard has filed a reply opposing appellant's
appeal .



The facts underlying the charge agai nst the appellant are not
di sputed and may be briefly stated. On July 18, 1984, an oil -1 aden

barge the MV BELCHER PENSACOLA was tow ng grounded. The barge was
freed and the vessels continued their voyage to Key West, Florida.
An inspection of the barge there revealed a discrepancy in the
| evel of cargo but no indication of contamnation. On Friday, July
20, an underwater survey at Key West disclosed a 5 inch by 3/8 inch
hole in the barge, and a tenporary repair was nmade. Appellant and
the other licensed operator serving aboard the BELCHER PENSACCLA
prepared a report of the grounding and subsequently discovered
damage on July 21, after the tug and barge returned to Mam,
Florida.® The report, given to appellant's enployer on that date,
was nmailed to the Coast CGuard Marine Safety Ofice ("M5O') in M am
on July 23 and received by the Coast Guard at that office on July
24. On July 25, the MSO was notified by tel ephone that the barge
had been involved in an oil spill causing pollution on July 24 at
the Belcher facility in Mam.

The law judge, in sustaining the charge of m sconduct,
concluded that notification of the grounding and damage to the
Coast Quard on July 24 did not satisfy the requirenent of 46 USC
83315 to provide such information "at the earliest opportunity.”
He observed (Decision at page 12): "Had the Coast Guard received
pronpt notice and participated in the inspection and tenporary
repairs it is nost likely that precautions woul d have been taken to
prevent or mnimze the pollution incident." Li ke the Vice
Commandant, we perceive no basis for disturbing the |aw judge's
conclusion that appellant did not conply with the statute.

Appel lant's chief contention concerning the sufficiency of the
evi dence underlying the charge is that the Coast CGuard failed to
show that it had not received notice of the marine casualty prior
toits receipt on July 24th of the report appellant had submtted.
Absent such proof, according to appellant, it cannot be concl uded
that notice at the earliest opportunity had not been given. W
find no nerit in this contention.

Appel lant m ght have a point if he had been charged wth
failing altogether to provide the notification the statute
required. In those circunstances, the Coast Guard woul d have been
obligated, in order to carry its burden of proof, to put on
evi dence establishing that no notice had been received from
appel | ant or anyone acting on his behalf. But where, as here, the

3The information was provided on a CG Form 2692, "Report of
Marine Accident, Inquiry or Death,"” and was signed by appel |l ant
as "Captain.”
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issue is the tineliness of the notice the Coast Guard received on
July 24, for a incident that occurred on the 18th, rather than
whet her the Coast CGuard had received notice at all, we do not think
the Coast Guard was required to show that it had not been notified
of the casualty before the 24th. The July 24 notification itself
constituted evidence relevant to the charge of untineliness that
was sufficient to shift the burden of persuasion to appellant to go
forward with any proof he m ght have of an earlier notification.?

Appel l ant next contends that his notice should be deened
timely because it was filed within 5 days, the tinme period he
asserts satisfies the requirenents of 46 USC 86101(b) pertaining to
the reporting of a marine casualty. W share the Vice Commandant's
view that this contention is unavailing. As the Vice Commandant
observed, appellant was charged under 46 USC 83315 with failing to
report a "serious injury" to a vessel subject to inspection "at the
earliest opportunity,” not with failing to file a marine casualty
report within five days. Thus, whether his report was tinely under
the provisions of sone other statute is sinply not relevant to the
issue in this proceeding.?®

Appellant was aware on Friday, July 20, 1984 that the

“Since we do not agree with appellant that proof of no
notification before July 24 was a "key elenent” in the Coast
Guard's case, the law judge's error, acknow edge by the Vice
Commandant, in stating that the charge sheet in effect
established that no notice before that date had been received was
harm ess. Mreover, the claimthat the Coast Guard produce, no
evidence on this score is inaccurate. The testinony of the
investigating officer essentially was that the Coast Guard,
notw t hstanding the July 24 receipt of appellant's notice, had no
actual know edge of the grounding or the repair before July 25,
when it also |learned of the spill the day before. While this
w tness' account of when the Coast Guard first |earned of these
matters may not be entitled to great weight, since sonme question
was raised as to whether he was in a position to know whet her
noti ce had been given sooner at either Mam or Key West, his
testi nony provided sone evidence on the matter.

W also find no nmerit in appellant's suggestion that under
the Federal Rules of G vil Procedure (Rule 6(a)) Saturday and
Sunday shoul d be excluded from any conputation of the | ength of
time it took himto notify the Coast Guard. The statute at issue
here does not provide for a period of tinme within, which to do
sonmet hing. Thus, assum ng, arguendo, that those rules apply,
there is no conputation that can be nmade that woul d di spose of
the issue of tineless under section 3315.
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groundi ng of the barge two days earlier had produced danage that
had to be reported. Although no reason appears why such a report
was not made, or could not have been nmade, on the date to the Coast
Guard at Key West, he waited until the tug and barge returned to
Mam on the followng day to turn in a report. The report was
then not delivered to the Coast Guard there, but to his enpl oyer,
who did not mail the report to the Coast Guard until Monday. W
think these facts clearly support the Coast Guard' s concl usion that
appellant did not neet his responsibility to "make known to
officials designated to enforce [the inspection laws], at the
earliest opportunity, [a] marine casualty producing serious injury
to" the barge Belcher No. 35. See 46 USC 83315(a). In this
connection, it should be observed that appellant's obligation under
the statute is not altered by the fact that sonme of the delay in
notifying the Coast CGuard appears to have been attributable to
delay on the part of his enployer in forwarding the report to the
Coast Quard. As the individual licensed to operate the vessel, the
appel l ant bore the responsibility for a tinmely notification.

Appel l ant's contention that the sanction inposed by the |aw
judge is disproportionate to the offense found proved is not
supported by reference to any case involving simlar facts, and we
are not persuaded that a probated suspension constitutes too severe
a sanction in the circunstances presented. W wll not, therefore,
disturb the law judge's judgnent as to the proper sanction for
appellant's violation of the statute.

ACCORDI NGY, IT I S ORDERED THAT:
1. Appel l ant' s appeal is denied, and
2. The orders of the Vice Commandant and the |aw judge inposing

a suspension of appellant's mariner's |license on probation are
af firnmed.

BURNETT, Chairman, GOLDVAN, Vice Chairman, LAUBER, NALL and
KCOLSTAD, Menbers of the Board, concurred in the above opinion and
order.



